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DETAILED ACTION 

CONTINUED EXAMINATIONS 

A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 
1 .17(e) has been timely paid, the finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.1 14. Applicant's submission filed on 1/14/09 has been entered. 

Applicant's amendment in the reply filed on 1/14/09 is acknowledged, with the 
cancellation of Claims 1-25, and 27-29; and the additional newly added Claims 59 and 60. 
Claims 26, and 30-60 are pending. 

Newly submitted claims 59 and 60 are directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: The originally presented 
claims and newly submitted claims 59 and 60 do not relate to a single general inventive concept 
under PCT Rule 13.1 because, under PCT Rule 13.2, they lack the same or corresponding special 
technical features for the following reasons: Kondo et al (JP 2000336024A) teach the technical 
feature of Chenopodium quinoa seeds (see details in the 103 rejection below), therefore, there is 
no special technical feature in the application. Accordingly the groups are not so linked as to 
form a single general concept under PCT Rule 13.1., and therefore lack of unity of invention 
exists. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for prosecution 
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on the merits. Accordingly, claims 59 and 60 are withdrawn from consideration as being 
directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

Claims 34, 36-44, 59, and 60 are withdrawn as they are directed toward a non-elected 
invention groups or species. Claims 26, 30-33, 35, and 45-58 are examined on the merits. 

The 1 12, 1 st rejection is hereby withdrawn due to Applicant's amendment by deleting 
"preventing". 

Specification Objections 

The disclosure is objected to because of the following informalities: The specification 
recites "novel" on page 10. It is suggested that the term "novel" be deleted from the 
language of the specification. Once the determination of the novelty of a claimed invention 
has been established and the disclosure of the invention made public and/or patented, the 
claimed invention is no longer novel or new, since the scope of the invention no longer 
embraces what is considered "novel". Thus, the incorporation of the term "novel" into the 
language of the specification is not appropriate. Correction is required. 

Claim Objections 

Claims 26, 30-33, 35, and 45-58 are objected to because of the following informalities: 

Claim 26 recites "one or more plant extracts modulates..." in line 6, which is 
grammatically incorrect. The correct recitation should be "one or more plant extracts 
modulate...". 
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All other cited claims depend directly or indirectly from objected claims and are 
therefore, also, objected for the reasons set forth above. 



Claim Rejections -35 USC § 112, 2 nd 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming 
the subject matter which the applicant regards as his invention. 

Claims 26 (line 3) and 30 (line 2) recite improper Markush groups, "selected from the 
group of. . .". The correct recitation should be "selected from the group consisting of. 

Claims below recite the following limitations and there are insufficient antecedent basis 
for these limitations in the claims: 

"the activity" in claim 26, line 3; 

"the appearance" in claim 47, lines 1 and 3; and claim 54, line 2; 
"the onset of skin ageing" in claims 48 and 49, lines 1-2. 

Therefore, the metes and bounds of claims are rendered vague and indefinite. The lack of 
clarity renders the claims very confusing and ambiguous since the resulting claims do not 
clearly set forth the metes and bounds of the patent protection desired. 

All other cited claims depend directly or indirectly from objected claims and are, 
therefore, also, objected for the reasons set forth above. 
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Claim Rejections -35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which said subject matter pertains. Patentability 
shall not be negatived by the manner in which the invention was made. 

Claims 26, 30-33, 35, and 45-58 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kondo et al (JP 2000336024A) in view of Cyr (US 2004/0175439). 

Kondo et al teach cosmetic (dermatological) compositions containing one or more 
humectant plant extracts of Chenopodium quinoa etc for dry skin (see Abstract). Kondo et al 
teach a sample preparation of lotion (thus topical, administering to a subject) comprising purified 
water (physiologically acceptable carrier), polyethylene glycol 1000 (moisturizing agent), and 
Quinua (the same as Chenopodium quinoa, see page 4, [0008]) in 20% EtOH extract (thus 
solvent extraction) (alcoholic solvent) (see full translation, page 27, [0085]). Kondo et al also 
teach that composition of cosmetics that contain moisture-retaining plant extracts with sustained 
moisture-retention effects over extended periods, and possess properties effective for skin 
treatments that prevent, alleviate, or improve such conditions as dryness, rough skin, cracks, 
chaps, dandruff, pruritus and inflammatory diseases (thus maintain and/or improve the health 
and/or appearance of the skin in a subject) (see page 32, [0100]). Kondo et al further teach 
Quinua extract in 30% PG (propylene glycol, see page 24, [0074]) in test solutions (see page 26, 
Table 2). Kondo et al at last teach the plants used in this invention are described as follows, 
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wherein the preparation is performed with the leaf, stem, root, flower, seed or whole plant, which 
may also come in the form of crude drugs (page 4, [0007]). 

Kondo et al do not teach the plant material from Chenopodium quinoa has the matrix 
metalloprotease inhibiting activity, neither do Kondo et al explicitly teach using Chenopodium 
quinoa seed. 

Cyr teaches plant extracts and compositions comprising extracellular protease inhibitors 
(see Title). As evidenced by Cys, Chenopodium quinoa has 66.3% MMP-1 inhibition (page 16, 
Table 1), 92% MMP-2 inhibition (page 20, Table 2 , and 23.1-34.7% MMP-9 inhibition (page 
33, Table 4). 

It would have been prima facie obvious for one of ordinary skill in the art at the time the 
invention was made to use the extract of Chenopodium quinoa in a method of improving the 
appearance of skin, delaying the onset of aging, or delaying the dermatological condition such as 
inflammation since Kondo et al teach the plant extract with sustained moisture-retention effects 
over extended periods, and possess properties effective for skin treatments that prevent, alleviate, 
or improve such conditions as dryness, rough skin, cracks, chaps, dandruff, pruritus and 
inflammatory diseases. It would have been prima facie obvious for one of ordinary skill in the art 
at the time the invention was made to use a dermatological formulation comprising plant extract 
from Chenopodium quinoa that inhibit the activity metalloprotease since Cyr teaches 
Chenopodium quinoa has 66.3% MMP-1 inhibition activity, 92% MMP-2 inhibition activity, and 
23.1-34.7% MMP-9 inhibition activity. It would also have been prima facie obvious for one of 
ordinary skill in the art at the time the invention was made to use Chenopodium quinoa seed 
since Kondo et al at last teach the preparation of plants used in this invention is performed with 
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the leaf, stem, root, flower, seed or whole plant. Choosing from a finite number of predictable 
solutions would have been obvious because a person of ordinary skill has good reason to pursue 
the known options with his or her technical grasps. If this leads to the anticipated success, it is 
likely that the product is not of innovation, but of ordinary skill and common sense. 

Since the composition of Kondo et al yielded beneficial results in cosmetic industry, one 
of ordinary skill in the art would have been motivated to use the composition from Kondo et al. 

From the teachings of the references, it is apparent that one of the ordinary skills in the art 
would have had a reasonable expectation of success in producing the claimed invention. 

Thus, the invention as a whole is prima facie obvious over the references, especially in the 
absence of evidence to the contrary. 

Applicant's arguments with respect to reference Kondo et al and Diot have been considered 
but are moot in view of the new ground(s) of rejection in view of Cyr. 

Conclusion 

No claim is allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Qiuwen Mi whose telephone number is 571-272-5984. The 
examiner can normally be reached on 8 to 5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on 571-272-0775. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Qiuwen Mi/ 
Examiner, Art Unit 1655 



